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Accessing government records can occur both through the Freedom of Information Act and other, less formal, methods. The flaws in FOIA have been well documented – it is expensive, time-consuming and ultimately unsatisfying for many journalists and the public. 

For this conference, I’d like to focus not on complaints about FOIA or open records practice, but on ways that access to government records at the federal level can be institutionalized. Ideally, these practices would end the need for many of the existing FOIA requests, and make the law more efficient when it is used. 
I’d like to start with a few principles that are widely acknowledged in theory, if not in practice.  First, the public owns its records, not the agencies that act as custodians. Second, access to those records is based on the democratic need to hold government officials and agents accountable for actions taken in the public’s name and with the public’s money. Finally, the artifacts of governing – spending, inspecting, prosecuting, and regulating – are the records that matter most for this purpose. 

With those seeds planted, then, we can move beyond whether the public has a right to see records and toward ways of making that process simpler, cheaper, and less sensitive to shifting political and budgetary winds. 

Others here have talked about a basic set of documents that should be available by default in a simple form and in a known location – grant and contract documents, spending records, personnel lists, desk calendars of senior officials, agency visitor logs, congressional correspondence, enforcement actions and other standard byproducts of agency business. Making these common records routinely accessible would go a long way toward both institutionalizing access and reducing the need for FOIA. 
I want to mention a few other policy changes that could be encouraged or implemented across executive branch agencies through agencies like the Office of Management and Budget, the National Archives, the Office of Personnel Management and the General Services Administration. 

Access to real records

Generally, the public is not privvy (without FOIA requests) to the releasable portions of the actual records created within agencies in the process of doing their jobs. For example, usaspending.gov does not tap into the systems used in agencies to obligate funds and the Office of Personnel Management’s database of employees is not the system used to generate paychecks or hire or promote employees.
This problem of creating side systems for a “public” set of books that differ from the actual records pervades most large records systems in the federal government. For instance, agencies usually create a public schedule for officials that contain only the items they want publicized. It is frequent to see “no public events” for weeks on end in these documents. Access to the real desk calendars remains rare. Similarly, email systems are not always searched for responses to FOIA requests. Instead, those records deemed important are printed and filed separately. Data.gov adds another layer of potential confusion -- agencies must take yet another step to create records for its catalog. 
The arguably fictitious set of records are created and maintained at great cost and effort but they cannot track the actual administration of programs or activities of agencies. They are by nature incomplete, out of date and inaccurate: in a fiscally responsible government, how much effort should we expect employees make to create duplicative records that have no relationship to their ability to carry out their missions or are not already created as part of that mission? 

The answer is not to put more money and time into systems that are not artifacts of doing a job, but to find ways to tap into existing financial management, procurement, email, calendaring, payroll and similar systems to extract the publicly releasable portions.

Periodic and required openness reviews:

Anticipating the public’s right to information and designing records collections with that value in mind would take time. But I’m convinced it would reduce the cost of administering an openness plan while giving the public more complete access to releasable portions of records. Taking these planning steps would give FOIA officers and other officials better access to their own records, reducing the need for expensive and laborious searches within units.
Agencies already certify new or substantially revamped computer systems for security and privacy, but not for public disclosure. Contracting and systems development procedures ought to require that  a) unreleasable confidential information is segregated from publicly releasable portions, or is commingled only because it is truly impossible avoid, such as narratives from battlefield reports; and b) the public portions can be extracted and searched without help from an outside contractor.  
Similarly, the Office of Management and Budget regularly reviews every federal information collection as a function of its Paperwork Reduction Act responsibilities. Part of that review could involve a checklist for openness: where the records system is documented; how the confidential information is segregated from pieces of the records are part of the public record, and procedures for requesting records from the system. 
Review, and possibly reverse, policies that inhibit the release of records

A patchwork of executive orders, regulations and b(3) exemptions used broadly rather than for their specific purpose has created a hall of mirrors when the public requests records that identify companies, non-profits or other organizations. 
Currently, the agency sends documents back to the subject of the request and asks it to cross out any information that would constitute a trade secret. Otherwise, the agency may, in some cases, risk a  “reverse FOIA” lawsuit. This gives the subject of a request control over both the timing of the response and its completeness, as agencies rarely question the redactions.

The President might consider reversing or modifying Executive Order 12600, which initially created this topsy-turvy world in the 1980s and remains in force today. Those who do business with the government – as contractors, grantees or as the subjects of regulation or inspection – should have to pre-segregate information from their documents that they claim would fall under Exemption 4, the trade secret and competitive harm provision. Agencies should redesign application forms and contract and grant documents so that some sections could never be considered a trade secret – the scope of the work, the amount the government has agreed to pay, and the frequency of audits or other reviews. Audit reports should be similarly structured to allow for proactive disclosure.

Agencies should also review regulations that unnecessarily shield basic public information from view or that are more sensitive than necessary to possible claims competitive harm and reverse FOIA actions. 
Make records easier to find and search
There has been considerable discussion lately about creating a central repository for all FOIA requests and the responses, perhaps even the responsive records. I would settle for one centralized reading room for each cabinet-level agency containing the proactively disclosed records and FOIA requests.  Right now, it is impossible to know what has been released and what has not unless the public knows the intricate structure and duties of each sub-agency. The open government portal helps for data that has been released under that initiative, but it is not usually connected to other records.

These are just a few ways that the federal government could begin addressing some of the technical and practical barriers to more accountability. Moreover, instituting these policies and practices would make it more difficult to reverse in the future.
